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| nt roducti on

Thi s appendi x provi des gui dance for cal cul ating the civil
penalties EPA will require in pre-trial settlenment of judicial
enforcenment actions, as well as the pleading and settl enent of
adm ni strative enforcenent actions, pursuant to Sections 113(b)
and (d) and Section 609 of the Clean Air Act ("CAA"), as anended,
and 40 C F.R Part 82, Subpart B agai nst persons who perform
service for consideration on notor vehicle air conditioners
involving the refrigerant or who sell small containers of
refrigerant. Settlenent of violations of the recordkeepi ng and
reporting provisions of the regulations should not, for purposes
of penalty assessnent, be treated differently fromany ot her CAA
recordkeeping and reporting violation. See Clean Air Act
Stationary Source Civil Penalty Policy, p. 12.

This appendix is to be used for settlenent purposes in civil
judicial cases, but EPA retains the discretion to seek the ful
statutory maxi num penalty in all civil judicial cases which do
not settle. In addition, for adm nistrative penalty cases, the
appendi x is to be used in conjunction with the Stationary Source
Civil Penalty Policy to determ ne an appropriate penalty to be
pled in the adm nistrative conplaint, as well as serving as
gui dance for settlenment amounts in such cases.

To assist EPA in nonitoring conpliance, the regul ations
requi re persons who perform service for consideration on notor
vehicle air conditioners involving the refrigerant to report one
time and to keep records; persons who certify technicians nust
report once every two years; and persons who sell small cans of
refrigerant nust keep records and post a sign.

The Penalties for Violati ng Requl ati ons

Section 113 of the Cean Air Act allows EPA to seek
penalties of up to $25,000 per day per violation. Each tine a
not or vehicle air conditioner is serviced wthout properly using
approved refrigerant recycling or recovery equipnment or is
serviced by an uncertified technician, each container of
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refrigerant containing |less than 20 pounds is sold to a
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person who is not a certified technician or who does not certify
to the retail establishnent that the contai ner was purchased for
resale, and each tinme a technician is certified by a technician
trai ni ng program whi ch has not been approved by the EPA

Adm ni strator constitutes a separate violation (each with a
statutory maxi mum of $25, 000).

EPA may in appropriate cases accept |less than the statutory
maxi mumin settlenment. The penalty assessnents contained in this
policy (this appendix read with the Stationary Source G vil
Penalty Policy) reflect reductions fromthe statutory maxi mm
whi ch can be nade based on the statutory penalty assessnent
criteria found in Section 113(e) of the Act. This policy takes
into account the size of the violator's business, the violator's
full conpliance history, the econom c benefit of nonconpliance,
and the seriousness of the violation. The other factors in
Section 113(e) such as the econom c inpact of the penalty on the
busi ness and any good faith efforts to conply should be taken
into account in determ ning whether the penalty should be
reduced, but the burden is on the defendant to raise those
factors.

Penalties for violations are based on the particul ar
regul atory requirenents violated. The mninmumsettlenent penalty
anount is the sumof the penalties assigned to each violation of
a requiremnent.

Calculating a Penalty

In accordance with the general practice EPA foll ows when
calculating all Clean Air Act civil penalties, penalties assessed
for perform ng any service for consideration on a notor vehicle
air conditioner involving the refrigerant or selling snal
containers of refrigerant will be the sumof an econom c benefit
conponent and a gravity conponent.

Econom ¢ Benefit

Thi s conmponent is a neasure of the econom c benefit accruing
to the facility as a result of nonconpliance with the Act. To
deternine the actual econonic benefit to a person® who perforns

! "Person" includes the technician who actually works on the
nmotor vehicle air conditioner and the individual, corporation,
partnership, association, State, municipality, political
subdi vision of a State, and any Agency, departnent, or
instrunentality of the United States who enpl oys the technician.
For the purpose of calculating the penalty under this policy, it
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service for consideration on notor vehicle air conditioners

i nvolving the refrigerant, EPAwill rely on the matrix which
follows to determ ne the econom c benefit from del ayed costs
(failure to purchase approved recycling or recovery equi pnent)
and avoi ded costs (failure to properly operate and mai ntain such
equi pnent) .

Econom ¢ Benefit From Servicing Mdtor Vehicle Air Conditioners
Wt hout Properly Using Approved Refrigerant Recovery Equi pnent:

Nunmber of ©Months since August 13, 1992/ Econom c Benefit

# of Econom ¢ # of Econom ¢ # of Econom c

Mont hs Benefi t Mont hs Benefit Mont hs Benefit
1-3 $115 22- 24 $1103 43- 45 $2494
4-6 $236 25- 27 $1274 46- 48 $2733
7-9 $363 28- 30 $1454 49-51 $2984
10-12 $496 31-33 $1642 52-54 $3247
13- 15 $637 34- 36 $1840 55- 57 $3523
16- 18 $785 37- 39 $2048 58- 60 $3811
19-21 $940 40- 42 $2266

The matrix reflects that the service facility should have
pur chased one piece of recovery equi pnment. The matrix was
cal cul at ed usi ng August 13, 1992 as the date nonconpliance began.
The date of conpliance (the date equipnment is acquired) and the
date that the penalty is paid are the sanme. Because the matrix
reflects that enforcenent actions will be taken against the
service facility and because many technicians will be personally
responsi ble for the cost of getting trained and certified, the
matri x does not include the cost of technician certification. In
addition, it is difficult to predict how many uncertified
technicians a service facility mght enploy to perform service
for consideration on notor vehicle air conditioners involving the
refrigerant. |If the Regions find that service facilities usually
pay for technician training, then they should include the cost of
technician training and certification in their econom c benefit

was assuned that Regi ons would generally take enforcenent actions
agai nst service facilities rather than individual technicians.
Bot h technicians and service facilities, however, are legally
responsi ble for conplying with 40 C.F. R Part 82, Subpart B.
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calculations. In any enforcenent action agai nst an individual
uncertified technician, the Regions should include the cost of
training and certification in the econom c benefit cal cul ation.
The matrix is based on the BEN conputer nodel. |If the [itigation
team determ nes that the matrix does not reflect the defendant's
actual econom c benefit in a particular enforcenent action, the
litigation team may cal cul ate the benefit using the BEN nodel
with inputs specific to the action.

The econonic benefit to the person? who sells cans of
refrigerant containing |less than 20 pounds is the profit on each
can. The profit will vary dependi ng on how much the person paid
to purchase the cans and at what price the cans are sold. The
amount of profit averages $1.50 per 12 ounce can.

EPA policy requires the renoval of the violator's economc
benefit in every enforcenent action, unless the factors in
Section 113(e) or litigation risks suggest that a reduction is
appropriate. Although the Stationary Source Cvil Penalty Policy
indicates that the litigation team may el ect not to assess an
econom ¢ benefit conponent in enforcenent actions where the
violator's econom c benefit is |less than $5,000 (see p. 7),

Regi ons shoul d assess the econom ¢ benefit conponent in Section
609 enforcenent actions. G ven that the econom c benefit
conponent in Section 609 enforcenent actions wll |ikely always
be small (less than $5,000), if the general rule fromthe
Stationary Source Cvil Penalty Policy were to apply, the
econom ¢ benefit conponent would rarely be included in the
penal ty cal cul ation. Therefore, Regions should assess an
econoni ¢ benefit conponent in all Section 609 cases.

Gavity

In addition to econom c benefit, the violator nust pay the
gravity conponent of the penalty. The gravity conponent is the
measure of the seriousness of the violation. The seriousness of
the violation has two conponents: the inportance to the

2 "Person" includes the enpl oyee who actually sells the
smal |l can and the individual, corporation, partnership,
association, State, municipality, political subdivision of a
State, and any Agency, departnent, or instrumentality of the
United States who enpl oys the enployee. For the purpose of
calculating the penalty under this policy, it was assuned that
Regi ons woul d generally take enforcenent actions against retai
facilities rather than individual enployees. Both enployees and
retail facilities, however, are legally responsible for conplying
wth 40 CF. R Part 82, Subpart B.
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regul atory schene and the potential environnmental harm (ozone-
depleting effect of the violator's actions) resulting fromthe
vi ol ati ons.

The followi ng violations can defeat the purpose of Section
609 by permitting the rel ease of substances that degrade the
strat ospheric ozone layer. Their inportance to the regul atory
schene, therefore, includes the assessnent of the foll ow ng

penal ties:

A penalty of $10,000 agai nst any person who perfornmns
services for consideration on notor vehicle air conditioners
I nvolving the refrigerant w thout properly using approved
refrigerant recycling or recovery equi pnent;

A penalty of $15,000 agai nst each person who perfornmns
services for consideration on nmotor vehicle air conditioners
i nvolving the refrigerant w thout properly using approved
refrigerant recycling or recovery equi pnment and who has
previ ously been the subject of a Section 609 enforcenent response
(e.g. notice of violation, warning letter, adm nistrative order,
field citation, conplaint, consent decree, consent agreenent, or
adm ni strative or judicial order);

A penalty of $5,000 agai nst any person who perforns services
for consideration on notor vehicle air conditioners involving the
refrigerant for each person who perfornms such service who is not
properly trained and certified by a technician certification
program approved by the EPA Adm ni strator;

A penalty of $2,000 agai nst any person who sells a container
of refrigerant (suitable for use in a notor vehicle air
conditioner) containing |less than 20 pounds to a person who is
not a certified technician or who does not certify to the seller
that the container was purchased for resale;

A penalty of $5,000 agai nst any person who sells a container
of refrigerant containing |less than 20 pounds to a person who is
not a certified technician or who does not certify to the seller
that the contai ner was purchased for resale and who has
previ ously been the subject of a Section 609 enforcenent response
(e.g. notice of violation, warning letter, adm nistrative order,
field citation, conplaint, consent decree, consent agreenent, or
adm ni strative or judicial order);

A penalty of $5,000 for each certificate issued after the
effective date of the regulation against any technician training
program that has not received approval fromthe Adm nistrator of



EPA,

A penalty of $1,000 against any retail establishnent that
sells or offers for sale the refrigerant suitable for use in a
notor vehicle air conditioner in containers of |less than 20
pounds and fails to post a sign that neets the requirenents of 40
C.F.R 882.42(c). This anount should be assessed regardl ess of
how many (if any) small cans are actually sold after Novenmber 15,
1992, as long as they are offered for sale. This anount is in
addition to the $2,000 assessnent described above agai nst the
retail establishnent for the sale of a container of refrigerant
containing |l ess than 20 pounds to a person who is not a certified
technician or who does not certify to the retail establishnment
that it is purchased for resale;

A penalty of $2,500 against any retail establishnment that
sells or offers for sale the refrigerant suitable for use in a
not or vehicle air conditioner in containers of |less than 20
pounds and fails to post a sign that neets the requirenents of 40
C.F.R 882.42(c) and who has previously been the subject of a
Section 609 enforcenent response (e.g. notice of violation,
warning letter, admnistrative order, field citation, conplaint,
consent decree, consent agreenent, or admnistrative or judicial
order);

EPA acknow edges that nultiple violations of the Section 609
requirenments may significantly increase the potenti al
envi ronmental harm (ozone-depl eting effect of the violator's
actions) resulting fromthe violations. The Agency, therefore,
will assess the follow ng additional anmounts for each separate
violation to ensure that the total penalty assessed appropriately
reflects the seriousness of the defendant's violations:

EPA will assess $40° agai nst any person for each notor
vehicle air conditioner serviced w thout properly using approved
refrigerant recycling or recovery equi pnent, or $50 agai nst any
person who have previously been the subject of a Section 609
enf orcenment response (e.g. notice of violation, warning letter,
admnistrative order, field citation, conplaint, consent decree,
consent agreenent, or adm nistrative or judicial order) for each
nmotor vehicle air conditioner serviced w thout properly using
approved refrigerant recycling equipnent; and

® EPA estimates that the benefit to be obtained from
avoi ding the release of 1 kilogram of ozone depl eting substance
ranges from $13-$53/kg. For the purposes of this penalty policy,
the benefit should be calcul ated at $40/kg. See Regul atory
| npact Analysis for Section 608, Chapter 5 (March 25, 1993).
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EPA wi |l assess $18* per pound agai nst any person for each
sale of a container of refrigerant containing |less than 20 pounds
to a person who is not a certified technician or who does not
certify to the retail establishment that it is purchased for
resal e and $25 agai nst any person that has previously been the
subj ect of a Section 609 enforcenent response (e.g. notice of
violation, warning letter, admnistrative order, field citation,
conpl ai nt, consent decree, consent agreenent, or adm nistrative
or judicial order) for each sale of a container of refrigerant
containing |less than 20 pounds to a person who is not a certified
techni cian or who does not certify to the retail establishnent
that it is purchased for resale.

EPA will assess reporting violations pursuant to the C ean
Air Act Stationary Source Cvil Penalty Policy, Cctober 25, 1991,
page 12. However, this assessnent shall not include a | ength of
time violation conponent.

EPA will assess an additional anmobunt to scale the penalty to
the size of the violator using the follow ng matri x:

Net worth (corporations); or net current assets (partnerships and
sol e proprietorships):

Under $100, 000 $0

$100, 001 - $500, 000 $1, 000
$500, 001 - $1, 000, 000 $2, 500
1, 000, 001 - 5, 000, 000 $5, 000
5, 000, 001 - 20, 000, 000 $10, 000
20, 000, 001 - 40, 000, 000 $15, 000
40, 000, 001 and above $20, 000

Were the size of the violator figure represents over 50% of
the total prelimnary deterrence anount, the litigation team may
reduce the size of the violator figure to 50% of the prelimnary
det errence anount.

Adj ustnents to the gravity conponent nust be made in
accordance with the provisions of the Stationary Source G vil
Penalty Policy, pp. 15-19.

Mtigating Penalty Anpunts

Application of this policy significantly conprom ses the
penal ty anount EPA is authorized to pursue under the CAA
Penal ty anobunts cal cul ated in accordance with this policy

4 See fn. 3.
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represent the mninmum penalty that EPA can accept in settlenent
of cases of this nature. Reductions fromthis anount are
acceptable only on the basis of the violator's denonstrated
inability to pay the full anpbunt (substantiated in accordance
with Agency policy) or other unique factors. In civil judicial
actions, a proposed penalty reduction fromthe anmount cal cul at ed
under this policy nmust be approved by the Enforcenent Counsel for
the Air Enforcenent Division. |If the litigation team believes
that reduction of the penalty is appropriate, the case file
shoul d contain both a nmenorandum justifying the reduction and
docunentation that the penalty reduction was approved. In

adm ni strative enforcenent actions, Regional Adm nistrators or
their designees nust submt penalty justification docunentation
within 20 days of issuance or signing of consent agreenents to
the Director of the Stationary Source Conpliance Division in the
Ofice of Air Quality Planning and Standards and t he Enforcenent
Counsel for Air in the Ofice of Enforcenent.

Exanmpl es of Penalty Cal cul ati ons

Fol |l ow ng are exanples of the application of this policy.
Adjustnents to the gravity conponent are made in accordance with
the Stationary Source Cvil Penalty Policy.

Exanple 1

Ace Autonotive Air-Conditioning Service, |Incorporated (ACE)
services notor vehicle air conditioners. Despite a significant
outreach effort by the Region (acquainting the regul ated
community with Section 609's requirenents), Ace did not submt
the required owner certification to EPA and failed to purchase
recovery or recycling equi pnment. A search of Ace's records
i ndi cates that Ace has serviced 60 notor vehicle air conditioners
since the effective date of the rule. The facility perforned 150
service jobs in 1990 and 1991. None of the three technicians who
regul arly service notor vehicle air conditioners are trained and
certified. EPA inspected the facility on March 13, 1993.

Econom ¢ Benefit Conponent

The econom c benefit of del aying
t he purchase of equi pment for seven
mont hs + avoi ded costs of operating equi pment $363

G avity Conponent

| nportance to regul atory schene
(servicing wthout equipnent) $10, 000
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60 notor vehicle air conditioners
(at $40 per vehicle) 2, 400

Reporting violation

(failure to certify to EPA that person
perform ng service is using approved
recycling equi pnent and that such person
I's properly trained and certified)

(from Stationary Source G vil

Penalty Policy, page 12) 15, 000
3 Uncertified technicians performng

service (at $5,000 per technician) 15, 000
Si ze of violator (Net Worth is approx.

$2, 000, 000) +5, 000
Total Gavity $47, 400

Prelimnary deterrence anpunt

Econom ¢ Benefit Conponent $363

Gravity Conponent +47, 763

Adj ust nrent factors

20% upward adjustnment to the gravity
conponent - Ace shoul d have been aware
of Section 609's requirenents + 9,552. 60

M ni nrum penalty settl enent anpunt

$57, 315. 60
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Exanple 2

D amond Auto Parts sells CFCs in canisters containing 14
ounces. On May 16, 1993, an EPA inspector purchased two 14 ounce
cans of refrigerant. He was not asked to show his technician
training certificate which he clainmed to have. |In addition, the
i nspector noted there was no sign in the check out area notifying
custoners that the sale of such cans is prohibited unless the
purchaser is a trained technician. The i nspector asked the
owner whet her the sign was posted on or after Novenber 15, 1992.
The owner responded that he never posted the sign.

Econom ¢ Benefit Conponent

2 cans of refrigerant
(at $1.50 per 12 ounce can) $3. 50

G avity Conponent

| nportance to regul atory schene

(Sale of small can of refrigerant) $2, 000

2 - 14 ounce cans of refrigerant

(at $18 per pound) 31.50
| nportance to regul atory schene

(Failing to post sign) 1, 000
Size of violator (Net Worth is approx.

$6, 000, 000) +3, 031. 50
Total Gavity $ 6, 063. 00

Prelimnary deterrence anpunt

Econom ¢ Benefit Conponent $3. 50
Gravity Conponent +6, 063. 00

M ni mum Settl enent Penalty Anount
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Summary

Type of violation

Penal ty anount

Servi ci ng wi t hout equi pnent

1st violation - $10, 000

2nd violation - $15, 000

$40/ per notor vehicle

Failing to certify

$15, 000

Uncertified technicians

$5, 000/ per technici an

Sale of Small Cans to Non-Techni ci an

1st violation - $2, 000

2nd viol ati on - $5, 000

$18/ per pound

Uncertified Training Program

$5, 000/ certificate

Failure to Post Sign

1st violation - 1,000

2nd violation - 2,500




